Eastern Railway

- (Personnel Department)

17 N. S. Road, Kolkata - 700 001
Serial Circular No. 89/2016
No. E 740/0/Recovery of overpayment Kolkata, Dated: 21/07/2016

All Concerned

(as per standard list)

Sub: Recovery of wrongful/excess payments made to
Government servants.

K K KK kK K

Following copy of Railway Board’s letter No. 2016/F(E)II/6/3 dated
22/06/2016 (RBE No0.72/2016) on the above noted subject along with its
enclosures, is forwarded herewith for information and necessary action.

The date of applicability of Board’s orders ibid, would be the date
of issue of DoP&T’s letters.

DA: Hindi Version.

(S.

Sr. Personnel Officer/BGB

For Chief Personnel Officer

Phone No. 24115

Copy of Board’s letter No. 2016/F(E)I1/6/3 dated 22/06/2016 (RBE No0.72/2016)
addressed to the GMs/FA&CAQOSs.

Sub: Recovery of wrongful/excess payments made to
Government servants.

KK K XK XK

The issue of recovery of wrongful/excess payments made to Government
servants has been circulated by DoP&T vide their O.M. No.18/26/2011-Estt (Pay-
I) dated 6™ February, 2014 wherein certain conditions were stipulated to deal
with the issue. Further, DoP&T vide their O.M. No.18/03/2015-Estt. (Pay-I) dated
2"d March, 2016, in consultation with Ministry of Finance (Department of
Expenditure) and the Department of Legal Affairs has enumerated certain
situations wherein recovery by the employer would be impermissible in law. A
copy of each these instructions is sent herewith for information/guidance. These
will apply mutatis-mutandis to Railway employees also.

2, The date of applicability of these orders would be the date of issue of
DoP&T's letters.

Sd/-(Vaidehi Gopal)

Jt. Director Finance (Estt.)

Railway Board.

DA: As above.



GOVERNMENT OF INDIA
MINISTRY OF RAILWAYS
(RAILWAY BOARD)

- o RBE No. 722016
F.No.2016/F(E)IT/6/3 = - New Dl‘.ﬂh_i, dt. 22.06.2016

. The General Managers/FA&CAOs,
All Indian Railways & Production Units incl. RDSO,
(As per Standard Maﬂmg List)

:S_ub:__f Recovery of yvrongful/o}iccss payments made to Government servants.

. “The issue ‘of recovery of wrongful/excess payments- madé to Government
* servants has been circulated by DOP&T vide their O.M.No.18/26/2011-Esit (Pay- -1
- dated 6® February, 2014 wherein certain conditions were stipulated to deal with the-

issue. Further, DOP&T vide their O.M No. 18/03/2015-Estt.(Pay-1) dated gud

‘March, 2016, in consultation with Mmmtry ‘of Finance (Department of
' Expend1ture) and- the Department of Legal Affairs has enumerated certain
situations whetein recovery by the employee would be impermissible in law. A
copy each of these instructions is sent herewith for mformatlon/guldance These
will apply mutatis-mutandis to Railway employees also. L

2. The date of applicability of these orders would be the date of 'i_"s's'uo of
DOP&T’s letters.

3. Ploaée acknowledge receipt.

(Vaidehi Gopal)

Jt.Director Finance (Estt.)
I : ~ Railway Board.
DA: As above. ‘
F.No.20-16/F(E)II!6/3. | New Delhi, dt.22.06.2016

Copy -(with 40 spares) forwarded to the Dy. Comptroller & Audltor General of
Incha (Railways), Room No.224, Rail Bhawan.

For Financial Commissioner/Railways
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F. N0.2016/F(E)II/6/3 ' - New Delhi, dt.22.06.2016

Copy forwarded to FA&QAO All Indian Rallways and Production Units etc.

~ (Vaidehi Gopal)

Jt.Director Finance (Estt.)
Railway Board.
' : - New Delhi, dt.22.06.2016
F.No..ZOlG/F(E)II/lSB
(,opy forwarded to : + , o '
1. The GM, NF Rallway(Const),Southern Railway (Const.) and  Ceniral
- . Railway(Const.). :
2. The FA&CAQ; NF.Railway (Const), Central Ra]lway (Const) and Southern
Railway (Const.).
3. The Director General & Ex.Officio GM, RDSO, Lucknow.
4. The General Manager and FA&CAQ, Metro Railway, Kolkata.
5. The CAO and FA&CAO, COFMOW/New Delhi.
6. The General Manager and FA&CAQ, CORE, Allahabad
7. The Director General, NAIR, Vadodara.
8. The CAO{Const.), MTP( Ry/Mumbai.
9. The CAO (Const.), MTP ( R)/Chennai.

10. The Executive Director, CAMTECH/Gwalior-474020.

11. The Chairman, RCT/Principal Bench, 13/15, Mall Road, Dethi. -

12, The Chairman, RRT, Chennai - 600008. ~

13 The Director, TRICEN/Pune, IRIEEN/Nasﬂ( Road, IRIMEE/Jamalpur & IRISET/
" Secunderabad.

14, The Chairman/Managing Director, RITES, IRCON, IRFC, MRVC, IRWO, IRC&TC
CONCOR,CRIS,RVNL,DFCCIL, RCIL RLDA DMRC Burn Standard, Bra.lthwalte
High Speed Corridoor.

15, The Chairman-cum-Managing Director, KR(‘ Limited, Rail Bhavan, New Delhi,
Office of the Chief Project Administrator (Telecom.), Indian Railway Central
Organization for Telecom (IRCOT) Consultancy, S}nvajl Brldge/New Delhi.

16. The Director (Movement), Railways/Kolkata,

17. The Joint Sécretary, Mil Rail, Ministry of Defence.

18. The Joint Director (Finance), RDSO, Lucknow. .

19. The Joint Secretary, Iron & Steel, 3, Koilaghat Street/Kolkata.

20, Chief Minning Advisor, Ministry of Railways, Dhanbad , Bihar),

21, The Chairman, RRB/Ajmer, Ahmedabad, Allahabad, Bangalore, Bhopal,

_Bhubnéeshwar, Chandigarh, Chennai, Kolkata, Jammu, Gorakhpur, Guwahati, Malda,
Mumbai, Muzaffarpur, Patna, Ranchi, Secunderabad and Trivendrum.

22. The Pay & Accounts Officer, Ministry of Railways (Rallway Board)

23, The General Secretary, IRCA/New Delhi.

24. The Chief Commissioner of Railway Safety, Lucknow.

25. The Editor, “Bhartiya Rail”,

26. The Editor, “Indian Railways”.

27. Computerized Faclhtatlon Counter, Room No 5, Near Gate No.1, Rail Bhavan, New

Dethi.




3.

. 28, M/s. Bahri Brothers, Lajpat Rai Market, Delhi.

(Vaidehisopal)
Jt.Director Finance (Estt.)

: Railway Board.
© F.No.2016/F(E)I/6/3 | New Delhi, dt.22.06.2016
Copy forw:arded to:- | | |
. The General Secretary, - NFIR, Room No.256-E, Rail Bhavan, New Delhi (with 35°
2. ’S[I;‘:age(s};eneral Secretary, AIRFE,. Room No.253, Rail Bhavan New Delhi (with 35
spares .

-3, The Member of the National Councll ‘Departmental Council and Secretary, Staff
Side National Council, 13-C, Ferozeshah Road, New Delhi (with 90 spares).
4. The Secretary General .FROA, Room No. 256-A, Rail Bhawan, New Delhi (with 5
spares), -
5. The Secretary, RBSS Group ‘A’ Officers Assoclatlon Rail Bhawan, New Delhi
- (with 5 spares). ,
6. The President, Rallway Board Class-1I Ofﬁcers Asaomatxon, Rall Bhawan, New
Delhi (with 5 spares). =
7. The Secretary General, IRPOF Room No. 268, Rail Bhawan, New Delhl (with 5
spares).
8. The President, Indian Railway Cla.ss — II Officers’ Association, Rail Nilayam,
Secunderabad (with 5 spares).
9. The. General Secretary, Indian  Railway Class-IT Ofﬁcers Federation, Office of
CE(Const.), N.E. Railway, Gorakhpur (with 5 spares). :
10. The Secretary, Railway Board Ministerial Staff. Association, Rall Bhawan, New
Delhi (with 5 spares).
. 11. The Secretary, Railway Board Class IV Staff Associatlon, Rail Bhawan, New Delhi
(with 5 spares).
12. The General Secretary, All Ind1a RPF Assocmtlon, Rall Bhawan, New Delhi {with 5
spares)..
13. The Secretary, Staff Side, Natxonal Council (JCM) 13-C, Ferozeshah Road, New
- Delhi-11000% (with spares)
14. The General Secretary, All India . SC/ST Railway Employees Association, Room
No.8, Rail Bhavan, New Delhi- 110001(w1th 5 spares)
15. RBROA. (affiliated to IRPOF) Room No, 341(3 Railway Board. (wnh spares)

(s

| For Secretary/Railway Board.

Copy to:- PPS/PS/Pas to : CRB, FC, MS, MT, ME M1, MM, DG(RHS), DG(RPF), All
Additional Members/Advisors/ Executive Directors/ Directors, IG/RPF, IG/RPSF, IS, JS( C),
IS(G), JS(E), JS(P), JDF(E), JDE(N), IDE(P&A), IDE(L), JDE(W), DS(G), DDFE)IL,
DDF(E)II, DDE(LR)I, DDE(LR)-II, DDE(Rep), US(Protocol) and DDER I ( with 2
spares).

Copy to: -Cash-I, Il & I, E(P&AY & II, E‘(G) Budget PG, PC-1V, V& VI(50 spares),
G(Acc.), F(E)I, F(E)II, F(E)Spl, O&M, E(Trg), E(GR)L, E(GR)IL, Sec. (E), Sec.(SplL),
Protocol Cel, ERB-L, 11, 111, TV, E(O)L, 11, II, BNG) I & 11, E(GP), E(GC), Accounts-II,
Code Revision Cell & C&IS branches(2 spares).
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* F.No 18/26/2011-Bstt (Pay-I) : -
" Ministry of Personnel, PG and Pension -
- ‘" Department of Personnel and Training: =~

. . North Block, New Deili, .
Dated the 6" February, 2014

_ Subj@ét:ikg\&qéverj Of'-wmngfullfexcess- paymerits mede to Gr_}ver_nmént servants,

The ﬁndersigned is directed to -say that ,thé issue of recovery of

wrongful/excess payments made o Governiment servents has been examined in ,
consultation with the Department of Expenditure and the Department of Legal
Affairs in the light of the receit judgeément of the Hon'ble Supreme Court in: Chandi -

Prasad Uniyal And Ors vs State Of Uttarakhand And Ors, 2012 AIR SCW. 4742,
(2012) 8 SCC 417, decided on 17" August, 2012. The Honble Court has observed

« pgander: o S w.

hereinbefore-hag laid downiany proposition of law that only if the State

or its officials establish that there was misrepresentation or fraud on the

part of the recipients of the excess pay, then only the amount paid could

be' recovered. - On 'the other hand, most of: the cases reforred to
hereinbefore turned on the peculiar faots and circumstances of those

- cases either because. the vipients had retired or on ‘the verge of

. retirement or were occupying lower posts in the administrative

' hierarchy. R , '

- 15 ‘_W-'e‘ are hot_‘c':ohivi'nced ‘t.hat--,this Coinrt in vaﬁous_j\idgftne_hts féferred to

16. We are concerned with the excess peyment of public money which i
- often described a5 “tax payers money” which belongs neither to the
* officers who have effected over-payment nor that of the recipients. We
-t fuil to see why the concept of fraud or ‘mistepresentation is being
" brought in such situations. Question to be asked is whether excess-
" money has been paid or not may be due 10 a bona fide mistaie. Possibly,
effecting ekceSg,‘,payment of publi¢-mioney by Government officers may

be due to various. reasons like negligence, carelessness,  collusion,
favouritism etc, because money in such situation does not belong to the

_ Payer or the payee. Situations may also arise where both the payer and
* - the payee are at fault, then the mistake is mutual. Payments are being
effected in many situations without any authority of law and payments

1




* have been received by the recipients aléq. without any authority of law,
Any amount paldireceived without authority of law can always be

recovered- barring. fow éxceptioris” of exireme hardships but not as a

matter of right, in guch situations lsw implies an obligation on the payee
to repay the money, otherwise it would amount to uhjust enrichiment,

2. Hon’ble Supreme Court also distinguished the cases like Shyam Babu Verma
v Uor, 1994 SCR.(1) 700, 1994 SCC (2) 52, Syed Abdul Qadir and Ors. v. State of
- Bikiay and Ors(2009) 3 8CC 475, Sahib Ram v, State of Haryana,1995 Supp (1)
SCC 18'eic., whete it had not allowed recovery of excess payment in view of the
peculiar facts and circumstances of those cases 5o as to avoid extreme hardship to
the concernéd employees, for example, where the employees concerned were mostly
~ junior employees, or they had retired or were on verge of retirement, the employees
Were not at fault, and recovery which was ordered after o gap of many years wouid -
_have caused extrerire hardship. =~ - .

o o view of the law declared by Courts and recently reitorated by the Ho'ble

> . Supreme Court in the above cited case, Chandi Prasad Uniyal And Ors vs State Of

Uttarakhand dnd Ors, 2012 AIR. SCW. 4742, (2012) 8 SCC 417, the

Ministtties/Departtnen'ts‘ are i‘adﬁ,sed 1o deal with the issue of ‘wrongful/excess

» ..

ayments as follows:

i. . Inall cases where the excess payments on account of wrong pay fixation,

grant of scale without due approvals, promotions without following the
~* procedure, or in excess of entitlemenits etc come-to notice, immediate
. . comective dotion must be taken, " © - - o
Bi. " In & case like this where the authorities decido to rectify an incorrect
|+ Order, a show-cause notice: may be issued to the concerned employes
Informing him of the decision to rectify the order which has ‘tesulted in
~ the overpaymient, and intention to recover such excess payments, Reasons
*for the decision should be clearly conveyed to enable the employee to
© - 'répresent against the same. Speaking orders may thereafler be passed
. after consideration of the representations, if any, made by the employee,
ili. Whenever any excess ‘Payment has been made on account of fraud,
© misrépresentation, collusion, favouritism, negligence or, carelessness,

etc., roles of those responsible for overpayments in such cases, and the

employees who benefitted from such actions should be identified, and
- departmental/criminal action should be considered in appropriate cages.

Iv."" Recovery should be made in all cases of overpayment barring few
- exceptions of extreme hardships, No waiver of recovery may be allowed

. without the approval of Department of Expenditure. o
V.- “While ordering recovery, all the circumstances of ‘the case should be
~taken-into account. In appropriate cases, the concerned employee may be
- allowed to refind the money in suitable installments with the approval of

' Secretary in the Ministry, in consultation with the FA. '

2




To

vi. Wherever the relevant tules provide for payment of interest on amounts.

of TA, interest would continue to be recovered from the employee as
heretofore. ' ~ '

retained by the employee beyond the stipulated period etc as in the case

NZal

ukesh Chaturvedi) .

Deputy Secretary to thie Government of India
o Phone No. 23093176

Al Ministries/ Departments (as per standard list)

Copy also forwarded to:
L. Secretary General / Registrar General, Supreme Court of India.
2. Becretary General of Lok Sabha Sectt: / Rajya Sabha Sectt. -
3 Secretaries in Cabinet Sectt, / Central Vigilance Commission / President’s
"™ Sectt. / Vice-President’s Sectt./ Prime Minister's Office / UPSC MPlanning
Comimission. -~ " -
4.  Controller General of Accounts/Controller of Accounts, Ministry of Finance,
3. Governors of all States/Lt. Goyernors of all Union Territories.
6.  Secretary; National Council of JCM (Staff Side), 13-C, Feroz Shah Road,
New Delhic . . ' | o
7. All Members of Staff Side of the National Council of JCM/ Departmental
Council, ' ‘ :
8. . All Officers / Divisions / Sections of Deptt. of Personal & Training / Deptt,
of Administrative Reforms & Public Grievances / Department of Pensions
& Pensioners Welfare/ PESB '
9. Joint Secretary (Pers.), D/o Expenditure, Ministry of Finance.
10, Additional Secretary (Home), Ministry of Home Affairs. -
" L/J.-I’ Director NIC, DoPT- for uploading on the web site of the Department under
o Establishment “Pay Rules”, :
- 12.

25 Spare copies.




F.No.18/03/2015-Estt. (Pay-I)
" Government of India :
Mmlstry of Personnel, Public Grievances & Pensions -
Department of Personnel & Trammg '

New Delhl the 2'“* March 2016

QFFICE MEMORANDUM

Sub: Recovery of wrongful / excess payments made toGovern'ment servants, -

The understgnfsd is du‘ected to refer fo this Depattrent’s OM No. 18/26/2011 Estt
(Pay-I) dated 6™ February, 2014 wherein certain instructions have ‘been issued to deal
with the issue of recovery of wrongful / excess payments made to Government servants in
view of the law declared by Courts, partlcularly, in the case of Chandi Prasad Uniyal And
Ors. vs. State of Urtarakhand And Ors., 2012 AIR SCW 4742, (2012) 8 SCC 417. Para -
3(iv).-of -the .OM inter—al:a prowdes that recovery should be made in all cases of
- overpayment. barrmg few exceptions of extreme hardshlps > s s

2. The issue has subsequently come up for consideration before the Hon’ble Supreme _
Court in the case of State of Punjab & Ors vs Rafiq Masih (White Washer) etc in CA

No.11527 of 2014 (Arising out of SLP(C) No.11684 of 2012) wherein Hon’ble Court on

118.12.2014 decided a bunch of cases in which monetary besefits were given to employees

in excess of their. entitlement dueé to unintentional mistakes committed by the concerned

competent authorities, in determining the emolumerits payable to :them, and the

employees were not guilty of furnishing any incorrect information / misrepresentation /

fraud, which had led the concerned cotupeient authorities to- commit the mistake of

making the higher payment to the employees. The employees were as innocent as their

employers . in the wrongful determmanon of their inflated emoluments. The Hon’ble

Supreme Court in its Judgment dated 18 December 2014 Ibld has, mter-alta observed
as under: y ,

1. Havmg examined'a number of judgments rendered by this Court we

“are.. of the view, that orders passed by the employer seeking recovery of
monetary benefits wrongly extended to employees ‘can ‘only be interfered with,
in cases where such recovery would result in a hardship -of a nature, which
would far outweigh, the equitable balance of the employer’s right to recover. In
other words, interference would be called for, only in such cases where, it would
be iniquitous to recover the payment made. ' In order to ascertain the parameters
of the above consideration, and the test to be applied, reference needs to be
made to situations when this Court exempted employees from such recovery,
even in exercise of its jurisdiction under Article 142 of the Constitution of Ind:a
Repeated exercise of such power, “for doing complete justice in any cause”
would establish that the recovery being effected was iniquitous, and therefore,
arbitrary. And accordingly, the interference at the hands of this Court.”

«10, In view of thé afore-stated constitutional mandate, equity and good
conscience, in the matter of livelihood of the people of this country, has to be the

Contd. on pg.2



basis of all governmental actions. An action of the State, ordering a recovery
 from an employee, would be in order, so long as it is not rendered iniquitous 1o
the extent, that the action of Fecovery would be more unfair, more wrongful,
more improper, and more . unwarranted, than the corresponding right of the
employer, ‘to recover the amount. Or in other words, till such time as the
recovery would have a harsh and arbitrary effect on the employee, it would be
permissible in law. Orders. passed in given situations repeatedly, even in
exercise of the power vested i this Court under Article 142 of the Constitution
of India, will disclose the parameters of the realm, of an action of recovery (of an-
excess amount paid to an employee) which would breach the obligations of the’
State, to citizens of this country, and render the action arbitrary, and therefore,
violative of the mandate contained in Article 14 of the Constitution of India.”

3. The issue that was required to be adjudicated by the Hon’ble Supreme Court was
whether all the private’ tespondents, against whom an ordet -of recovery (of the excess
amount) has been made, should be exempted in law, from the reimbursement of the same
to the employer. For the applicability of the instant order, and the conclusions recorded
by them thereinafier, the ingredients depicted in paras 2&3 of the judgment are essentially -
indispensable. - . _ o

4, The Hon’ble Supreme Court while observing that it is not possible to postulate all
situations of hardship which would govern employees on the issue of recovery, where
payments have mistakenly been made by the employer, in excess of their entitlement has
summarized the following few situations, wherein recoveries by the employers would be
impermissible in law:- h S .

(i)  Recovery from employees belonging to Class-1l and Class-IV service (or )

- Group ‘C’ and Group ‘D! service). o '
(i) Recovery from retired employees, or employees who are due to retire within

" one year, of the order of recovery. ' ' T
(iii)  Recovery from employees, when the excess payment has been made for a

- period in excess of five years, before the order of recovery is issued, -

(iv) Recovery in cases -where an employee has wrongfilly been required 1o
discharge duties:of a higher post, and has been paid accordingly, even
though he should .have rightfully been required to work against an inferior
post. _ - - i

(v) - In any other case, where the Court arrives at the conclusion, that recovery if
made from the employee, would be iniquitous or harsh or arbitrary te such

an extent, as would far outweigh the equitable balance of the employer’s
right to recover. ' : .

5. The matter has, consequently, been examined in consultation with the Department
of Bxpenditure and the Department of Legal Affairs. The Ministries / Departments are
advised to deal with the issue of wrongful / excess payments made to Government
servants in accordance with above decision of the Hon’ble Supreme Court in CA
No.11527 of 2014 (arising out of SLFP (C) No.11684 of 2012) in State of Punjab and
others etc vs Rafiq Masih (White Washer) etc. However, wherever the waiver of recovery
in the above-mentioned situations is considered, the same may be allowed with the’

12
. Contd. on pg.3




express approval of Department of Expenditure in terms of this Departmeht’s oM
No.18/26/201 1-Estt (Pay-I) dated 6" February, 2014. :

6. In so far as persons serving in the Indian Audit and Accounts Department are
concerned, these orders are issued with the concurrence of the Comptroller and Auditor
General of India.

7. Hindi version will follow.

, {A.K. Jain)
Deputy Secretary to the Government of India

1. All Ministries / Departments of Government of India _ '
NIC, DOP&T — with a request to upload this OM on the Department’s website
* under OMs & Orders (Establishment — Pay Rules) and also under “What is New”,
Copy also forwarded to:

The Comptroller & Auditor General of India.

L.

2. Secretary General, Supreme Court of India.

3. Controller General of Accounts / Controller of Accounts, Ministry of Finance. - -

4. Union Public Service Commission / Lok Sabba Sectt. / Rajya Sabha Sectt. /
Cabinet Sectt. /Ceritral Vigilance Commission / President’s Sectt /4 Vice-

: President’s Sectt. / Prime Minister’s Office / Niti Aayog.

5. - Governments of all States and Unic: Teiritories. : . _

6.  Department of Personnel and Training (AIS Division) / JCA /Admn. Section.

7. Secretary, National Council of JCM (Staff Side), 13-C, Feroz Shah Road, New
Delhi. - : : :

8. All Members of Staff Side of the National Council of JCM / Departmental
Council. ' ' :

9.  All Officers / Sections of Department of Personnel and Training / Department of
Administrative Reforms & Public Grievances / Department. of Pensions &
Pensioners’ Welfare / PESB.

10. Joint Secretary (Pers), Department of Expenditure, Ministry of Finance,

11. Additional Secretary (Union Territories), Ministry of Home Affairs.




