Eastern Railway
(Personnel Department)
17 N. S. Road
Kolkata - 700 001

| Serial Circular No. 6/2016
No. E.368/0/A%P/cC/Misc. Kolkata, Dated: 12/01/2016

ALL CONCERNED
(As per the standard List)

* Sub: Sharing of information regarding favourable judgment.

E 2 2 2 0

Following copy of Railway Board’s letter No. PC-V/2014/CC/Misc dated
06.01..2016, along with its enclosure on the above noted subject is forwarded
herewith for information and guidance. Board’s earlier letter dated 07/10/2015
mentioned therein was circulated under this office serial N0.153/2015.

w%} b
(K. K. Murim 3

‘Asstt. Personnel Officer/R&Bills

For Chief Personnel Officer

Phone No. 24118

Copy of.Bo!ard's letter No. PC-V/2014/CC/Misc dated 06.01.2016 addressed to
the GM (P)/All Zonal Railways & others with a copy to FA&CAOs. -

Sub: Sharing of information regarding favourable judgment.

4 o ok % XK

In continuation to Board’s letter of even no. dt 07/10/2015 please find
enclosed a copy of order dt. 20.10.2015 of Hon'ble CAT/Chandigarh in OA No.
1535/PB/2013 (T. P. Mishra & Ors. V/s UOI & Ors.) decided in favour of Union Of
India. In this case the applicants had claimed for grant of 3™ financial upgradation
under MACPS on completion of 20 years from the 1% promotion/upgradation (i.e.
ignoring their 2" promotion/upgradation). The Hon'ble Tribunal taking cognizance
of relevant circulars/instructions have observed that eligibllity of 3™ MACP will not
arise unless there is a gap of 10 years after the grant of 2™ MACP; OR he
completes 30 years of service and have dismissed the O.A. in favour of Railway
Administration vide their order dt. 20.10.2015.

2. It is advised that the aforementioned orders of the Hon‘ble Tribunal may
please be brought to the notice of all the concerned including the officials of the
Divisions with instructions to effectively utilise this order while contesting the
cases Involving identical issue. Please acknowledge the receipt of this letter.

DA: As above.
Sd/-(N. P. Singh)
Dy.Director, PC-V
Railway Board
INDEX No0.1060: Favourable judgment in the matter relating to grant of g

financial upgradation under the MACPS.
> %k kK
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CENTRAL ADMINISTRATIVE TRIBUNAL

CHANDIGARH BENCH
- | _

O.A.NO. 1535/PB/2013 Date of order:- 2.0 .10.20\S

Coram: Hon’ble Mr. Sanjeev Kaushik, Member (J)

L

. Punjab.

Hon’ble Mr. Uday Kumar Varma, Member (A).

Shrl T.P: Mlshra S/o. Shri -K.P,_Mishra, presentiy worklng as Sr.
bectJon Engmeer, Employee No0.100798, Raill Coach- Factory,
Kapurthala, Punjab.

Shri Harmesh Kumar S/o Shri Megh Raj Goyal, aged about 50
years, presently working as CMS, Em.ployee No. 452511, Rail
Coach Factory, Kapurthala, Punjab. : |

Shri Suram Chand S/o Shri Baghela Ram, presently working as

' CMS Employee Nc. 450766, Rait Coach-Factcfry, Kapurthala,

Shri D. K Sharma S/o Shri M.L. Sharma, presently wor;l?mg as-
GMS, Emp[o,yee ‘No. 452371, Ratl Coach Facto-y, Kap[urthd‘}a g

Punjab. ‘ "“-x?e%-.“ﬂ{ A

Shri R.P. Mall S/o Shri Mehtab Narian, presently working as CMS
Employee No. 452437, Rail Coach Factory, Kapurthala, Punjab.

‘Shri Gopai Kishan S/o Shri Makhan Lal, presently working as

C;MS,-“ Employee No. 452441, Rail Coach Factory, Kapurthala,
Punjab. k e " :

Shri Rajesh Kumar S/o Shri B.D. Maheshwari, presently working
as CMS Employee No. 450728, Rail Coach Factory, Kapurthala,

Punjab.

Shr: I P Tamta S/o Shri Gulap Ram, presently working as CMS,
Employee No. 4451420 Rail' Coach Factory, r(apurthala Punjab.

#
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Shri Preet Pad,-,_-Sing!"s S/o Shri Baldev Singh, presently working as

CMS, Employee No. 450790 Ratl Coach Factorys. Kapurthala,

Purjab. - A e AR

%

Shri M.R. Godara S/o Shri S.L. Godara, presently _workmg_aS- :

CMS, Employee No. 453425, Rail Coach Factory, Kapurthala,
Punjab.

Shri Amar Kumar S/o Shri Prem Nath, presentiy workmg as CMS,
Employee No. 452865, Rail Coach Factbry, Kapurthald, Punjab.
Shri Saunu Lal S/o Shri Badru Lal, presently working as CMS,
Employée No. 450770, Rail Coach Factory, Kapurthala, Punjab.
Shri Gurmukh Singh S/o Shri Surjit Singh, presently working as
CMS, Employee No. 453529, Rail Coach Factoryaﬁp_ [{apurtlhala,

_Pun_]ab : S Y

Shri Balwinder Smgh S/o Shri Didar Smgh presently worklng as
Sr. Section anmeer Employee No. 451326, Rall Coach Factory,
Kapurthala, Pun;ab

~Shri Kanwaljit S/o Shri Lala Ram, presently workirg as Sr.

Section Engineer, Employee *No /B5%¥310, Rait;Coagh, Factory,
Kapurthala, Punjab. '

"_Shr: Sanjay Kumar Mehta S/o Shri Sant Lal, presently working as

_-.sr Sectlon Engineer, Empioyee No. 453232, Rail Coach Factory,
- Kapuf'thala Punjab.

1.

18.

-'Shri Rakesh Kumar 900:1 ‘S/o -Shri Yash Pal c200«% presentiy
.working as Sr. Section Engineer, Employee No. 453730, Rail

Coach Factory, Kapurthala, Punjab.

Shri R.P. Singh Khalsa S/o Shri Raghbir Singh, presently working -

as Sr. Section Engineer, Employee No. 352258, Rail Coach
Factory, Kapurthala, Punjab.
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Shri Dalbir Singh S/o Shri Massa Singh, presently working as Sr .

Section Engineer, .Employee No. 455539 Rail Coach Factory,
Kapurthaia, Pun_}ab

Shri. RaJw ShukIa S/o Shri H.P. Shukla, presently working as Sr.
Sectfon Eﬂg.nger Emplbyeg No0.» 451561, Rail Coach Factory,
Kapurthala, Punjab. :

Shri Sanjiv Kumar S/o Shri Krishan"Chand, presently working as
Sr. Section Engmeer Employee No. 352474, Rail Coach Factory,

‘Kapurthala, Punjab.

Shri Gurvinder Singh S/o SHE"Parkash Singh, presently working
as Sr. Section Engineer, Employee No. 350746, Rail Coach
Factory, Képurthala, Punja_b.

Shri Deepak Kumar S/o Shri Gurdial Bhandari, presently working
‘as .Sr. Section- Engmeer, Employee No 451523, Rail* Coach
_Factom‘waaptﬂﬁ:tia?é' PUfjalive > - .

" -

Shri Pawan Singh S/o Shri Joginder Singh presently working as

-Sr. Section Engineer, Empioyee No. 452013, Raﬂ Coach Factory,

Kapurthala, Punjab.
Shri Surjit Singh S/o Shri Ramieshwar Singh, presently working

~as Sr..-Section Engmeer,*Employeg No 453139, Rail Coach

Fac:_ory Kapurthala Punjab.

Shri Jaskaur Singh Brar S/o Shri Jagir Singh, presently working
as Sr. Section Engineer, Employee No 451932, Rail Coach
Factory, Kapurthala, Punjab.

Shri Hardeep Slngh S/0 Shri Gurdev Singh, presently workmg as

Sr. Section® Engineer, Empioyee No. 454502, Rail Coach. Factory, coom

Kapurthala, Punjab,

~ Shri Sanjay Kumar Dua S/o Shri Hans Raj Dua, preséntly

working as Sr. Section Engineer, Employee No. 451612, Rail
Coach Factory, Kap_urthala_, Pgnjap.

i
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Shri K.P. Shagma S/o Shri Balject Singh, presently  working ‘s

- Sr. Section Engineer, Employee No. 450802, Rail Coach Factary,

Kapurthala, Punjab.

Shri Pardeep Kumar S/o Shri Dass Ram, presently working as Sr.

‘Section Engineer, Employee No. 451222, Rail Coach Factory,
Kapurthala, Punjab.

Shri_ Ram Khilawan Pal S/o Shri Mewa Lal, presently woi'king as

Sr. Section Engineer, Employee No. 456086, Rail Coach Factory,
Kapurthala, Punjab. |

Shri Raminder Kumar S/o Shri Sanehi, presently working as 8.
Section Engineer, Employee No. 455613, Rail Coach Facgow,
Kapurthala, Punjab. : e w4 Ty et

Shri A.K. Rai S/o Shri S. P. Rai, presently working as Sr. Section
Eng:neer Employee No. 453374, Rail Coach Factory, Kapurthala,
Punjab.

Shrl R.K. Sharma S/o Shri B. R. Sharma, presently wgrlgrng as Sr.,
Section Englneer Employee No 4"56747 Rail '€oact Factory,
Kapurthala Punjab.
.',Shn Manoj Kumar Tiwari S/o Shri B.N. Tiwari, presently working
as Su; Section Engineer, Ernployee No. 451148, Rail Coach
Factory, Kapurthala, Punjab

Shri Umesh Kumar Sharma S/o Shri M.L. Shanma .-presently
"'W,orklng as Sr. Section Engineer, Employee No. 452480, Rail

Coach Factory, Kapurthala, Punjab.

Shri Rajinder Singh S/o Shri Mishri Singh, presently working as
Sr. Section Engineer, Employee No. 452583 Rail Coach aactc ry,
Kapt.rthala Punjab. . o ety alie, = UL F

Shri  Gurvinder Singh Rai S/o Shri Ratfan Singh, presently
working as Sr. Section Engineer, Employee No. 455632 Ra’l
Coach Factory, Kapurthala, Punjab.

d . i ',ﬂ‘&‘
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48,

' Kapurthala, Punjab.

+ Sr. Section Engtneerpﬁlmee No 4511_:,
N‘c\purt!mla Bunjal.” ", e s - g 0
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Snri Rajan Sood S/o Shri M.L. Sood, presently working as Sr.
Section En@'leer, Employee No. 452386, Rail Coach Factory,

Kapurthala, Punjab.
Shri, Farman U. Khan S/o Shri A.K. Niayzi, presently working as

Kapurinala, Punjab.

Shri Pawan Kumar Kansal S/o Shri J.B. Gupta, presently worklng
as Sr. Section Engineer, Employee No. 451913, Rail Coach
Factory, Kapurthata Punjab

'S‘hri R:K: Sodd s/e’ Shri Diwan-Chand Séod, presently working as

St Section Engineer, Empleyee No. 451114, Rail Coach Factory,

Shri H.S. Rattu S/o Shri-H :
), Rail Coach Factory,
Shrl B'harl Lal S/o Shr'l Jagat Ram, presently workmg as Sr.
Section Engineer, Employee No 451881, Rail Coach Factory,
Kapurthala, Punjab. K% ~"-'"V“

Shri Rajesh Taneja S/o Shri H R. T@nefa presently working as

_ §r, Ser’Eio;; E’ngineer, ,._—‘anfoye'e No. 450540, Rail Coach Factory,

Sr. Se(;tion Engineer, Employee No 451576, Rail Coach Factory,

Kapurthala, Punjab.

" Shri Gurdev Kumar Sharma S/o Shri Sita Ram Sharma, presently

working as Sr. Sectaon Engineer, Emp!oyee No. 456245 Rail
Coach f-‘actory, Kapurthala, Punjab. ;

Shri Rajinder Singh S/0 Shri Gurbachan Singh, ;:tresenth,«L workmg_“

as Sr. Settion Engineer, Employee No. 451434, Rail" Coach
Factory, Kapurthala, Punjab.-
Shri AC Srivastava S/o Shrl A.B.L. Srivastava, presently

~working as Sr. Section Engmeer, Employee No. 450573, Rail

Coach Factory, Kapurthaia, Punjab
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49. Shri Darshan L S/o Shri Mehar Chand, presently working as Sr.
Section Engineer, Employee No. 452526, Rail Coach Factory,
Kapurthala, Punjab. ,

50. Shri Sudesh Pal S/o Shri Chhotan Lal, presently working as Sr.
Section Engineer' Employee No. 451097, Rai! Coach Factory,
Kapurthala, Punjab. '

51. Shri Balkar Singh S/o Shri Dalip Singh, presently workmg as Sr.

Section Engineer, Employee No. 451186, Rail Coach Factory,

_ Kapurthala, Punjab. _
52. Shri Newton Bhatia S/o Shri D.R. Bhatia, presontly working as

Sr. Section Engineer, Employee No. 451241,.Rail. CcachnFactory, :

" Kapurthala, Punjab.
53. Shri S.P. Sharma S/o Shri R.D. Sharma, presently working as Sr.
~ Section Engineer, Employee No. 025205, Rail Coach Factory,
Kapurthalaﬂ, Punjab.
54. Shri A.K. Sharma S/o Shi1 H.S. Sharma’, présentty workmg as Sr.
Section Englneer Employee No. 025101, Rail Coach Fact0ry,
. Kapurthala, Punjab.
55. shri Ramji Lal S/o Shri Sita Ram, presently working as Sr.
'»;*‘j-:;;a’\Section Engineer, Employee Nc. 453478, Rail _Coach___ Factory_,
\\;‘Kapurthala Punjab. : S R T U e
56)

4

hri Mukesh Kumar Garg S/o Shri Kaliash Chand presently

=~ Coach Factory, Kapurthala, Punjab.

working as Sr. Section Engineer, Employee No. 452070, Rail

57. Shri Rajesh Kumar Jatana S/o Shri Ram Swaroop tatann,
presently working as Sr. Secticn .Engineer, Eg)_‘:pr;&ge No.
453073, Rail Coach Factory, Kapurthaia Pun;ab '

S8. Shri Parmod Kumar S/o Shri V.P. Sharma, presently working as

Sr. Section Engineer, Emp!oyee No. 453711, Rail Coach Factory,
Kapurthala, Punjab.

\
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. . Shri M.SY’ Khan -§70 "Shri<N. D,.Khan, presently working as Sr.
Sec..lon _ngmeer, Employee No. 452795, Rail Coach Factory,
Kapurthala, Punjab.

Shri Rajiv Kumar Gupta S/o Shri Om Parkash Gupta, presently
workgng as Sr. Section Engineer, Employee No. 452812, Rail
| Coéch Fa@tory,aKapurthaIa, PynJab _

Shr Vijay Kumar S/o Shri Raghunatﬁ Parshad ‘presently working
- as, Sr. Section Engineer, Employee No. 455914, Rail Coach
Factory, Kapurthala, Punjab.

Shn Rajesh Kumar Baweja S/o Shri S.P. Baweja, presently
working as Sr. Section Engineer, Empioyee No 453360, Rail
Coach Fadt&'ry,-Kapui'thala; Puqnjab

- ....Applicants

s

“( By Advocate - Mr. Sanjeev Manrai, Sr. Advocate with Mr. S.P.Garg &
Mr. Vikas Bishnoa) ;

L : T E

o " Versus
: 8 Union of India cum Ministry of Ranways, Rall Bhawan, New Delhi
through its Secretary. . T /"ﬁ S
2. The Railway Board, Rail Bhawan, New Delhi
R | % v
- Chairman.’ _ 3 .
3. The General Manager, Rail. Coach Factory, : “:Epuﬁ
Kapurthala. : '

4. Department of Personnel & Training, North Block 5™ Floor,
Sardar Patel Bhawan New Delhi.
5. Prinmpal D|rec+or -of- Audtf *pail” Coacii Factory Hussainpur,

Kapurthala.
- ...Respondents
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_ e
( By Advocate : Mr. Yogesh Putney ).
ORDER
Hon'bie Mr. K rv

Sixty two applicants have jointly filed the present Qriginal
Application under Section 19 of the Administpatlive Tribuna_is Act, 3‘98,5’
praying for quashing the Audit para dated 28.3.2013 (Annéxure A-6)
and letters dated 30.4.2013(A-9) , 22/24.5.2013(A-11), 8.6.205_3(A-

12), - 1.10.2013(A-18), 31.10.2013(A-1) & 10.9.2013 A-23)

respectively. _ f ) -

2, - Facts of the case are that all the applicants are workirg

under the respondent Rail Coach Fa&ow, Kapurtha!a Ministry of e
; .P'ersonnel Public Grievances & Pensions ( ( Deraartment ?f@er sonneli & . he
i'. Tramlng I.), Government of India, :ssued o’ffzce: I»rrvwerﬁo;'andiur;w dated

19 5 2009 by Modlf‘ed Assured Career Progressive Scheme (MACPS)

was introduced with effect from 1.9.2008, wherein three financ@l up- B

gradations for an employee in his se[wa.e career ThP sa!d MACPS il

L

was considered and approved by the Ministry of Rallways vlde !etter
dated 10.6.2009. The applicants have pleaded that the post of SSF
and SE was merged in the same grade pay and the post was

designated as Senior Sectional Engineer in the grade pay of Re.4600/-

e
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in pay band-2. Similarly, the post of Chemical & Metallurgical

superintendent Cr%  and Chemical & Metallurgical Superintendent

. _Gr 11 were merged and designated as Chemical & Metallurgical

5uperlntendent in grade pay of Rs. 4600/— in pay band-2.  In

'pursuanc:e of the MACPS all the appllcants were granted the 39 MACP

e te b e &

a_s= per t'Tel*r ent! t:%ement vide ofﬂte orders at Annexure A-5. However,
the  Audit Officer, RCF, Kapurthala in its audit para dated 25.3.2013
{A—6)' had objected to the grant of 37 MACPS to the applicants in
pursuance of Ietter dated 10 6.2009. Feeling aggneved against the

audit para dated 75.3.2013, the Staff Councﬂ ef the RCF, Kapurthala,

.+ ‘submitted a representation dated 8.4.2013 t.o_,respendent no.3 for

withdrawal of the audit para.

3, " In pursuance of the representation submitted by the Staff

‘ Council, respondent no.3 wrote a. Ietter dated 25.4.2013 to Audit

Officer for clarifying the.position and for closing the said aqdiﬁ para..

But the Audit Ofﬁcer V|de~letter dated 30 4. 2013 had decllned to move

- its lnteupretu..‘on and insisted that the 3"“' MACP grante‘u to r.he

applicants - was wrong. " Respondent no.3 through letter dated
8.5.2013 sought clarification from the Railway Board and the Railway
Board Vide letter dated 24.5:2013 answered the said clarification in -

negative. On the basis of the letter dated 24.5.2013, the

) ' respondents issued office order dafed 8.6.2013 by withdrawing the

Ny,
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bej:neﬁt-of .3"*=MA_CFEto the applicants. The Staff Council again .
requested respohdent no.3 vide _representatlon dated 13.6.2013 for |
' keeping the order dated 8.6.2013 in ébéyan‘ce, ti:l”_t;armcaﬁm,'_frmn the
DoPT. was received - Respondent no.3 forwafded the representation .
of the Staff Councll to the Raltway m_wmamw and sought its = ",

early reply and the Raitway Bngrd 3dar1ﬂcwon frorn t"-e DcPT.

The DoPT vide its mﬁqa’a@l‘m?iota 'hacr rejected the clatm of the
. appiicants . gsfter the respondent Railways issued Qr;hrs by
wrthﬁrawing the beneﬂt of 3™ MACP and also for remmy of the- Ly
.alieged excess payment made to the appacants wlth effyct f«nm . -
November, 2013 in Instalments. S -
4. spment passed by the
'Hon‘bie Apex Court in the case of l.nm m> Stat of  Hpryape g
(19?3 (3) S.C.C. Page 149) 'rm.:y ha'v; ;lso He:dgg p;at nelﬂ‘nr “any |
: qotn_ce nor personal hearing = was given to the applicants before
it e benefit of MACP. Hence the present OA. "\'”‘Iig 8

'l i‘,]ﬁ » .." ’ . W -
R - o & o, 7

: Trmenal ‘while -issulng notica of motion to the -
responderits on 21.11. 2613, had restrained t:he respondents frorn
r_naking further recovery in pursuance of the impugned order and this
int.eri:m_order has been ekﬁended_fﬂ:m éir-r__ae;_;?.tjmg. S <

B
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6. _ Putsuant to notice, the \respondents have r_:entested the
" claim of the appllcults by ﬁhng theu- written statement. They have
stat:ed that the present OAis Iiable to be set aside as the applicants in
their OA have stated that no persona_l hearing was glven to them is

:ncorrect inasmuch as all the applicants are the members of the Staff

22 Counc!l and they macle representatlon through Staff Council. In this
-

® i

regard, they have relied upon a Judgment passed by the Hon'ble Apex

Court in the case of Chairman, Board of Mining Exammation &
Chief Inspector of Mines & Another versus Ramjee (A.LR. 1977
S. C. Page 965)‘ The respondents ,are withm thelr right to rectify their

m:stake at ary stage as th;__r _' o Was - erroneouszy‘

i s gnanted to‘the applicants. They have further ‘that in view of OM

dated 1952009 three ﬁnancial up- gradations are available at

_ intervals uf 10, 20°& 30 years of, cg_ntlnuous regwar servnce counted
» ! PR LY ;

from d!n.,ct entry and the said*« MACP

55 'ecame effectlve from

TR

1 9. 2008 As per the averments made by the applicants in the OA,

they jomed service between 1982 to 1988 and the MACP came mto

\ o
exlstence w.e. f. 1. 9: 2008‘and the benefit of 2™ MACP was grantegft’b%

b

’1

the appucants on 1 9.2008 or thereafter, as such, the grant of bener“ it

,-"_

of 3™ MACP will be either in 2018 after a gap of 10 years or after ‘2@1;_,31 -

in case of a'pplicant_ no.15 and thereafter in all the cases.

*
[

A
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7 They have further stated that the épplicants were
erroneously grantec:-the 3™ Fnanclal upgradaf.on under MACP ‘Scheme
introduced w.e.f. 1.9.2008 and in view of the law Iard dOWn by the
Hon’ble Apex Court in the case of Chandi Prasad Uniyal vs. State of
Uttrakhand & Ors. ( 2012(4) R.S.). Page 138), the respondents can
order the. recovery of excess payment rpad;: to the appllcaﬂt; They

have thus prayed for GISMISSEI of the QA.

8. We have given our thoughtful consideration to the entire
matter and perused the pleadings: availeble Ln t‘-gg:qrg:i‘.,wrth;‘the able

assistance of the learned counsel for the parties. -

9. . The bas'"lc. conceépt of the MACP Scheme is to provide
three financial up-gradations té an’ em‘pibyeé ;ounbed fmm'ttm direct
entry grade on completion of 10 20, 30 years of regular service Iln
the same pay scale/grade pay in cases where he does not get the

t of a promaotion in his career. This financial up 'adat'an

benéﬁt of any promotion revising his pay in these ten years. It
further envisages that there cannot be more than three financ.ial Un-
gradation under this Scheme. The Scheme in-para 28 give foliowing

illustrations:-

Neo
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i) If a government servant (LDC) in PB-1 in the grade pay
of Rs.1900 gets his first regular promotion (UDC) in the
_PB-1 in the grade pay of Rs.2400 on completion of 8 years
of service and then continues in the same grade pay for
further. 10 years withQut any promotion then he would be
-eligible, fgr 2" finahcial upgradation’ under the MACPS in
'he PB-1 in the grade pay of Rs.2800 after completion of
18 years ( 8+10 years).

(ii) In case he does not get any promotion thereafter, then
he would get 3" financial upgradation in the PB-11 in
‘Grade Pay. of Rs.4200 on completion of further 10 years of
service i.e,-after 28 vears (8+10+10).

i) however, if he gets 2" promotion after 5 years of
further service in the pay PB-11 in the grade pay of
-Rs.4200 ( Asstt. Grade/Grade “C”) i.e. on completion of 23
years ( 8+10+5 years) then he would get 3™ financial
upgradation after completion of 30"years i.e. 10 years after
the 2™ 'ACP in the PB-11 in the grade pay of Rs.4600.”

£ L
¢ Ly -“Ia_hl. . -

e ok

w

10.  The undisputed facts in this case are that the applicants had in

ti‘.ei_r career got one re'gular-prqmotlon as JE-1 in _the pay-scale of

Rs.5500-9000 prigr to. getting segond MACP. 1t is aiso not disputed

o thf-:\_t. t'\lﬁwe'y gatdsecon_d ':’IACP in_ thé yeér 2608What Is é%%their -

promotion as CMS-I/SSE in the pay-écale of Rs..7450-{;i’ 1¥ Oowwh‘iblj

respondents claim as regular promotion,. but the a'p;"){‘i\__l_{ t_s: __(;;(l’a‘{
. ¢ o

re-structuring_or revised pay-scale. The applicants have notc lenged

he

the ‘order of proraotion as JE-1. They have also not challenged the
-grant of 2" MACP to them in the year 2008. It is also not disputed

that the applicants were given the 3" MACP in 2013. which on audit

.."

“

¥
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objection was withdrawn as wrongly given. = Civen.. this factual

scenario, the following is established:-

" a) The fact that they were promoted as JE-1 - thus
getting their 1* regular promotion;

b) the disputed promotion as CMS-I/SSE which the
respondents claim as regular promotion - applicents ceny
it; ) : i

c ) the applicants getting their 2" MACP in 2008;

d) the applicants getting their 3™ MACP in 2013:

e) the withdrawal of 3™ MACP after an audit objection was
raised with respect to this 3@ MACP.

11, The key question for our consideration is whether after
getting the 2™ MACP in 2008, they have become eligibie™fgr 3" MACP
in 20137 We have gone through the 'Ofﬁcé Memo1randur;1"d$ted
19.5.2009 with regard to Modified Assured Career Prdgression Scheme
and _ghich .has been adopted by Raliwa\)s | Vide circuiar dated
12.6._2b10._ In wﬁatever mafiner, trhese,-\cir‘al._lg_la_rs a're_-mtgréreted;_ the
eligibility for 3™ MACP will not arise unless there is a gap of ten ye’ars
aftér the grant of 2"¢ MACP if the employee continues in the same pay-
. ! .band;. or he completes 30 years of service. In the inst>nt c3se,
n@ther c.)f. q’lese two conditions is satisfied. As they had got _th;e: 2md

W =

MACP in 2008, the 3™ MACP would become due only in 2018. Further,

they-have not attained 30 years of service after direct recruitment at

the time of filing of this OA. Therefore, the relief claimed by the
. LI
applicants is neither valid nor legal whatéver intérpretation is made of

the rules. -

N
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17, ..A si;roné plea has been taken by the appiica.n!_:s that no
'éappo'rtunlty of heartwg was given them and the orders were passed
behind their back. This contention is not substaﬁtiated by the
applicantgﬁl 1t ha's“ been’ made ,clear by the respondents that.the
abplicants were members of Staff Council and a representation was
" rnade through the Staff Council on withdrawal of 3™ MACP. It is aiso
" on record that this withdrawal was kept in abeyaﬁce tili a final
com rﬁuniCatio'n were received from’the Raiiway Board. Itis clear from
tﬁe perusal of the file that the appiic«:;:ni-s werelaware of the
developments and they are party to the consultations and were in

constant. touch with the respondents with regard to the progress of

v e,‘

the:r reprpqa Patlon As : such the\, cannot argue that this
R demmon/withdrawal of 3 MACP has been taken at their back In this
.regard the respondents have in thelr response invoked the ruling
passed by_ the Hon’ble Apex Court in the case- of Chairman, ‘Board of
Mining t;;camination % Chief Inspeci:or of Mlnes & Another vs.

Ramjee that principles of natural justice have not been \nolated fas"'

the applicants are fully aware that their case is being taken up “by. =

\“‘. i

their Staff Council with the department.  In the light of these fatts, +

a

the plea of the applicants that the principles of natural justice have not
been followed while taking the decision of withdrawal of benefit of L
MACP, does not seem to be correct as it is not substantiated.

However, the respondents in their wfitten statement themselves have

Ne- -~
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admitted that in Bﬁ_se of appiicant no.15, the benefit of 39 MACP
is due from 2012 and for th_é remaining the same would become due
in 2018. It is expected that-the respondents will abide by their

assertion,

13. We are well aware of the law laid down by the Hon'ble

Apex Court in the case of Chandigarh Administration & Ors. Vs.

Naurang Singh & Ors. (J.T. 51997 (3) Page 536) whereir%‘;tj)e Hop gle
Apex Court.has held that * a mistake committed by th'é:'Adn'w‘I“r;istr_afion.
cannot furnish a valid or legitimate gr.'ound for the Court or the
Tribunal to direct the Administraﬁon to go on repeating that mistake”.
Again, the .Hon’blg ;\pex'_Coprtr I_.r:__fhfa cf-?se,lof Uniongof Inciz &
Another versus Naren_dra Singh ( (2608(5) $.C.C. Page 750) has
held that ™“It is true that the mistake was of the Department and the
respondent was promoted thou»gh he was not eligible and qualified,
; =7Eﬁut, ﬁe _f_:annot countenance the submission of the resp‘ondera_t' that the
mi_sta}ké.‘ cahnot be corrected. Mistakes are mistakes and they can

always be corrected by following due process of law”.

14, In view of the above discussion, we are of “f'he_” firm’ view
that no case is made out in favour of the applicants for withdrawal of
the benefit which has wrongly been given to them and the impugned

orders are sustainable in the eyes of law. Accordingly, no interference

A%

Fay
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- is called for by us in the -impqghed‘ orders.. The OA is accordingly
giisrnissed.' Interin*'order granted on 21.11.2013 automatically stands

vacated. No costs.

(UDAY KUMAR VARMA) '
" MEMBER (A).

(SANJEEV KAUSHIK)
MEMBER (J)

Dated:- October 28 , 2015.
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